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Overview of Prepared
Remarks

¢ Context

* Regulatory
Background and
History

o What we lawyers
need from
scientists

e Discussion

The History of Defining
“Navigable Waters”

Discussion covers all “navigable
waters” — which includes many
(most? all?) floodplains

Univ. So Carolinal 008

Federal regulation depends on
constitutional and statutory
coverage

The “troublesome” language
of Clean Water Act 404(a)

“The Secretary [of the Army] may
issue permits, after notice and
opportunity for public hearings
for the discharge of dredged or
fill material into the navigable
waters at specified disposal
sites.”
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Clean Water Act, 502
General Definitions

“(7) The term ‘navigable waters’ means
the waters of the United States,
including the territorial seas.”

e Different from traditional notions of
navigability under the Rivers and
Harbors Act (33 C.F.R. Pt. 329)

e Applies to entire Clean Water Act
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CWA Goal

o Congress stated that it was passing the Clean Water
Act “to restore and maintain the chemical, physical,
and biological integrity of the Nation’s waters.” 33
U.S.C. § 1251(a) (2000). To achieve this objective,
Congress listed seven goals, each of which indicates
concern for values other than navigability. 7d. §
1251(a)(1)-(6). These broad goals of the law include
“protection and propagation of fish, shellfish, and
wildlife,” “recreation in and on the water,” elimination
of “the discharge of toxic pollutants in toxic amounts,”
and “programs for the control of nonpoint source
pollution.” Id.
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History somewhat clear in
1972, crystal clear in 1977

¢ Had the honor of writing a brief (with Bob Adler and
Amy Wildermuth of Utah School of Law) for Members
of Congress, both Republicans and Demaocrats, all but
one of whom were members of the 92nd Congress
passed 1972 Clean Water Act definition at issue in
apanos/Carabell. In addition, the amici included
former Senators who were members of the 95th
Congress and who voted in 1977 to reaffirm the
broad scope CWA protection.
e Broad purpose in 1972 (affirmed in 1977), to prevent
pollution, included wetlands protection
¢ Unlike in unanimous 1985 Riverside Bayview Homes,
legislative historY was not the focus of any of the
Rapanos/Carabell decisions

Early Interpretations of
CWA § 404 Breadth

¢ NRDC v. Calloway (D.C. District
Court 1975)
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“Waters of the United States”
33 CFR § 328.3(a)(5) & (7)

. All waters which are currently used, or were used in the past, or

may be susceptible to use in interstate or foreign commerce,
including all ... subject to the ebb and flow of the tide;

. All interstate waters including interstate wetlands;
. All “other waters” ... the use, degradation or destruction of which

could affect interstate or foreign commerce ...

. All impoundments of waters otherwise defined as waters of the

United States under the definition;

. Tributaries of waters identified in paragraphs (a)(1)-(4) of

this section;

. The territorial seas;
. Wetlands adjacent to waters (other than waters that are

themselves wetlands) identified in paragraphs (a)(1)-(6) of
this section.

Jnited States 11 Kim U Carglinal

33 C.F.R. 328.3(a)(3)

All other waters such as intrastate lakes, rivers,
streams (including intermittent streams),
mudflats, sandflats, wetlands, sloughs, prairie
potholes, wet meadows, playa lakes, or natural
ponds, the use, degradation or destruction of
which could affect interstate or foreign
commerce including any such waters:

i. ~ Which are or could be used by interstate or foreign
travelers for recreational or other purposes; or

ii.  From which fish or shellfish are or could be taken
and sold in interstate or foreign commerce; or

iii. Which are used or could be used for industrial
purpose by industries in interstate commerce;
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First Supreme Court “Migratory Bird Rule”
Interpretation

e Preambles to 1986 Corps and 1988 EPA
regulations defining “waters of the United
States,” 51 Fed. Reg. 41317 (1986) and
53 Fed. Reg. 20765 (1988)

Riverside Bayview « Declared as jurisdictional waters that are

Homes (1985) or may be used by migratory bird habitat
¢ Upheld by subsequent lower court
decisions (Leslie Salt, Hoffman Homes v.
Administrator)
Then Comes...
SWANCC

Rapanos and Carabell (2006)

 Solid Waste Agency of Northern Cook
County v. U.S. Army Corps of Engineers
(2001)

e See http://www.swancc.org

John A. Rapanos v. Rapanos Questions Presented

United States
1. Does the Clean Water Act prohibition on
_US._, 126 S. Ct. 2208 (19 June 06) unpermitted discharges to “navigable
waters” extend to nonnavigable wetlands
that do not even abut a navigable water?

2. Does extension of Clean Water Act
jurisdiction to every intrastate wetland with
any sort of hydrological connection to
navigable waters, no matter how tenuous or
remote the connection, exceed Congress’
constitutional power to regulate commerce
among the states?
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Carabell Questions Presented Amici supporting government

. macomblltli_ountyl; New lorb;, I‘/ll\\/chlw-gan,vArizopn’Ia,v Ark?/‘nsaf, %alirfl)rm'a, lsonnéctiﬁut, De\at;Japr;le_, Florida,
awail, Tllinois, lowa, Kentucl uisiana, Maine, Maryland, Massachusetts, Minnesota, Mississippi,
1 . Does the Clean Water ACt eXtend to Wetlands Missouri, Montana, New Hampshire, New jersey, New lexico, North Carolina, Ohio, Oklahoma, 2
that are h dl‘OlO |Ca” Isolated from an Of O(r%gtl)n, I;hoclﬁ Is;and, S‘outt_\CSrolinr?, Tergnefsgee, Vermortw,l PWach‘\ggton, aé\ttthiIsctonsint[the‘Distr\'ct
of Columbia, the Pennsyivania Department of Environmental Protection, and the International
X y g y o y Isassociati?r;A Of Fish Ané‘lélvildﬁfe /?pgnc:esacgesapeake ﬁayAFoundatign; New ‘f(zark City; Ecological
i ociety of America and Society of Wetland Scientists, the American Society of Limnology an
the Waters Of the Unlted States . Ocean»égraphy, and Estuari:etyResearch Federation; Natl. Mitigation Bankitr\;g Assn.; Me%bers of
i ' i RO Bt O R e et U Filon s e iathas o Baul N Hedlomkay,
o . Drinan, Gary W. Hart, Kenneth W. Hechler, Charles McC. Mathias Jr., Paul N. loskey, Jr.,
2- DO the Ilmlts on Congress aUthorltY to and Richard Schultz gychweiker; American Rivers, Envl. Defense, Natl. Audubon Society, NRDC, y
Physicians for Social Responsibility, Sierra Club, Tip of the Mitt Watershed Council, and Waterkeeper

regulate |nterstate commerce preclude an Alliance; Envl. Law Institute; American Planning Assn.; Former EPA adm\mstra_torsécarol_ Browner,

g A william K'SREWI‘ E‘OUQES Coséle, R#ssglhTrain B Duclg(l:JnlinI;\itleg[ II:WIF, A&nvevn?tan Il':herles %oAclety,
merican Sportfishing Assn., Bass Pro Shops, Boone & Crocket Club, Izaak Walton League of America,
Interpretatlon Of the Clean Water ACt that Michigan United Conservation Clubs, The Orvis Company Inc., Pheasants Forever, Theodore Roosevelt

. Conservation PartnershiP, Trout Unlimited, Wildlife Managemént Institute, The Wildlife Society;
Would eXtend federal authorlty to Wetlands Western Organization of Resource Councils, Idaho Rural Council, Northern Plains Resource Council,
3 ¥ Eowder Ri\g Basin_%:olligci\, fDak‘tth:t RestqurcefCtﬁUnEcil,_Oregon tR\gal Act\orl\{ gv_tjesternfCogradow "
ongress, Community Assn. for Restoration of the Environment, Concerned Citizens for Clean Water,
that are hYdm'OQlca”Y ISO|ated from any Of Eigsgsrq\ﬁ?, New“leiiﬁo ACCa };Ta /_\ss'r{\:, He&d\eaﬁe&sc Oregw_lmaftu;:a\dkesgurcesvcl«iuncL‘\‘\a,kSn‘?;eI\</_alley
P itizens' Alliance, Northern California River Watch, Arizona Wildlife Federation, Walker Lake Working
the “Waters Of the Un|ted States?” Group, Wyoming Outdoor Council, Iowa Farmers Union and Mineral County.; Scientists Jared

Diamond, Paul Ehrlich, Harold Mooney, Gordon Orians, Stuart Pimm, Sandra Postel, Peter Raven, John
Terborgh, David Wilcove, and Edward O. Wilson; Assn. of State Wetland Managers, Assn. of State
Floodplain Managers, and New England Interstate Water Pollution Control Commission; Assn. of State
and Interstate Water Pollution Control Administrators; Calvin Johnson
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Amici supporting petitioners For "Soup to Nuts” Overview

Claremont Institute, Center for Constitutional Jurisprudence; Natl. Assn. of Home . http //WWW law.sc.ed U/WetlandS/ra panos-

Builders; Natl. Federation of Indpt. Business Legal Fdtn.; Natl. Stone, Sand and Gravel
Assn., American Road and Transportation Builders Association, City of Victorville, Calif., Carabe”/carabe" shtml
and Nationwide Public Projects Coalition; CropLife America, National Cattlemen’s Beef v
Association, National Corn Growers Association, National Council Of Farmer
Cooperatives, National Pork Producers Council, Dairy Producers Of New Mexico, Kansas
Livestock Association, and Texas Cattle Feeders Association; American Farm Bureau
Federation; Intl. Council of Shopping Centers, National Multi Housing Council, National
Association Of Industrial And Office Properties, Real Estate Roundtable, Associated
General Contractors Of America, American Resort Development Association, and
National Association Of Real Estate Investment Trusts; Fdtn. for Environmental and
Economic Progress, Natl. Assn. of Realtors, Utility Water Act Group, and U.S. Chamber
of Commerce; Home Builders Assn. of Central Arizona; American Petroleum Institute;
Alaska, Utah, Western Urban Water Coalition, Natl. Water Resources Assn., Assn. of
Calif. Water Agencies, Central Arizona Water Conservation District, State Water
Contractors, etropofitan Water District of Southern California, Westlands Water
District, San Diego County Water Authority and California Farm Bureau Federation;
Cato Institute, New England Legal Fdtn. and Charles Johnson, Mountain States Legal
Fdtn., Washington Legal Fdtn. Allied Educationl Fdtn., Laurence A. Peterson, and
Edmond C. Packee Jr.; Mackinac Center for Public Policy; Natl. Assn. of Waterfront
Employers; Western Coalition of Arid States; Attainable Housing Alliance; Pulte Homes,
Centex Homes, Hovnanian Enterprises, Inc., KB Home, Lennar Corporation and M.D.C.
Holdings Inc.; Rep. John Duncan (R-Tenn.)
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4-1-4 Decision with 5 opinions Agreement by 5 or more

* SCALIA, J., announced the judgment of the e Clean Water Act “navigable waters” are

Court, and delivered an opinion, in which . e
ROBERTS, C. J., and THOMAS and ALITO, J3., broader in scope than traditional

joined. “navigable waters” (all justices)

¢ ROBERTS, C. 1., filed a concurring opinion. e Rapanos and Carabell must be

« KENNEDY, J., filed an opinion concurring in the remanded for “proper” evaluation of
judgment. whether the wetlands at issue are

* STEVENS, J., filed a dissenting opinion, in which “waters of the United States” (plurality
SOUTER, GINSBURG, and BREYER, 1., joined. and Justice Kennedy)

e BREYER, 1., filed a dissenting opinion.

Jnited States 23_Kim v Carginal i Brotectionof tates 24_Kim Di Univ, So Carglinal
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- The “"Kennedy Test”

¢ Jurisdiction extends to waters that “possess a
‘significant nexus’ to waters that are or were navigable
in fact or that could reasonably be so made.” ... such
waters “possess the requisite nexus” if “either alone or
in combination with similarly situated lands in the
region, [they] significantly affect the chemical, physical,
and biological integrity of other covered waters more
readily understood as ‘navigable.” ... Where the
wetlands in question are “adjacent to navigable-in-fact
waters, [the government] may rely on adjacency to
establish its jurisdiction,” but ... where the wetlands are
adjacent to nonnavigable tributaries, “[a]bsent more
specific regulations . . . [the government] must
establish a significant nexus on a case-by-case basis...”

25 Kim Univ. So Carolinal

Rapanos "Guidance”

taes 26 Kim Univ. So Carglinal 008,

“Guidance” Continued

St Lon 0

Response of the courts
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The Take of the “"Dissent”

Justice Kennedy's ‘significant-nexus’ test will probably not do
much to diminish the number of wetlands covered by the Act
in the long run. Justice Kennedy himself recognizes that the
records in both cases contain evidence that "should permit
the establishment of a significant nexus," ... and it seems
likely that evidence would support similar findings as to most
(if not all) wetlands adjacent to tributaries of navigable
waters. But Justice Kennedy's approach will have the effect
of creating additional work for all concerned parties.
Developers wishing to fill wetlands adjacent to ephemeral or
intermittent tributaries of traditionally navigable waters will
have no certain way of knowing whether they need to get §
404 permits or not. And the Corps will have to make case-by-
case (or category-by-category) jurisdictional determinations,
which will inevitably increase the time and resources spent
processing permit applications.

Justice Stevens for the dissent

Jnited States 20 _Kim U Carglinal

Clean Water Restoration Act

¢ H.R. 2421/S. 1870 would
redefine mirroring prior,
workable regulatory
language

e See
http://transportation.hous
e.gov/Media/File/water/20
070717/KIM%20DIANA%
20CONNOLLY.pdf for
Congressional testimony

tates 30_Kim Di Univ, So Carglinal
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The role of scientists will
become even more CRUCIAL

e ...confusion will reign for
years in all likelihood...

e Many issues raised by
Rapanos, but the
answers/next steps for most
part unclear

¢ Figuring out how to define
“significant nexus” important
for floodplain protection and
much more!
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And now, to you...

o What is/should be a 3 i/
significant nexus
under law?

¢ Where should we go
from here?

Finding me later

Kim Diana Connolly

University of South Carolina School of Law
Main & Greene Streets

Columbia, SC 29208

803/777-6880

connolly@sc.edu
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